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Trademark Trial and Appeal Board

Serial Nos. 75/481,908 and 75/ 454, 697
Any E. Carroll and NormD. St. Landau of Drinker Biddle &
Reat h for Johnson & Johnson.

Any E. Thomas, Trademark Exam ning Attorney, Law Ofice 110
(Chris A F. Pedersen, Managi ng Attorney).

Bef ore Hohei n, Wendel and Bucher, Adm nistrative Tradenark
Judges.

Qpi ni on by Bucher, Adm nistrative Tradenmark Judge:

This appeal involves two applications filed by Johnson &
Johnson.

On March 23, 1998, applicant filed Application Serial No.
75/ 454, 697 for the mark “REACH PONERBRUSH' for a “battery-
operat ed toot hbrush” in International C ass 21, based upon an
asserted bona fide intention to use the mark in conmerce.

Application Serial No. 75/481,908 for the foll ow ng
conposite mark was then filed on May 8, 1998, also for a
“battery-operated toothbrush” in International Cass 21, and
simlarly based upon an asserted bona fide intention to use

the mark in conmerce:
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In each case, the sanme exam ning attorney issued a final
refusal to register absent applicant’s entry of a disclainer
of the allegedly nerely descriptive term “PONERBRUSH. ”

Section 6(a) of the Trademark Act. |In each case, applicant
tinely filed a notice of appeal, and each case was fully
briefed. At applicant’s request, an oral hearing was
conducted on August 10, 2000 on the “POAERBRUSH and design”
mar k, al though a request for an oral hearing on the “REACH
PONERBRUSH’ application was wi thdrawn. The prosecution

hi stories of these two applications are substantially
identical, as are the issues before us in connection with both
applications. Accordingly, the two cases have been
consolidated and this single opinion issued for both.

The sol e issue before us is whether or not the term
“PONERBRUSH’ is nerely descriptive of a “battery-operated
t oot hbrush” under Section 2(e)(1) of the Trademark Act, and
accordingly nust be disclainmed apart fromthe marks as shown.

The Trademark Exam ning Attorney takes the position that
the wordi ng “PONERBRUSH’ is legally the sane as “power brush.”
The Trademark Exam ning Attorney argues that the evidence of

record shows the term “power brush” to be synonynmous wth
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“powered brush” or “power-operated tooth brush.”
Consequently, the Trademark Exam ning Attorney contends that
this termdescribes a feature of applicant’s toothbrushes, and
hence the wordi ng “PONERBRUSH nust be di sclained apart from
the marks as shown. Trademark Act Section 6, 15 U S.C. 81056.
On the other hand, applicant argues that the evidence
produced by the Trademark Examining Attorney is biased inits
selection, and that the few relevant articles are insufficient
to establish that the average consuner woul d understand the
assertedly uni que conbi nation of these two words to be nerely
descriptive.
Applicant further argues that each of its marks

i ncorporates a double entendre, in that there are other
meani ngs for the word “POMNER’ in the context of its conposite.
VWhile it mght well suggest “battery-powered” to sone
consuners, applicant contends it is equally plausible that
consuners will interpret the word “POMNER’ within its marks as
nmeani ng “effective” in the ability of the product to get a job
done, or even connoting “gl anorous”:

The POANERBRUSH mark is al so unique in that

[sic] its inventive juxtaposition of the term

“power” with “brush.” Wile consuners would

associate the term“power” wth independent

ability, ease of operation and even gl anour,

the term “brush” woul d evoke the thought of

effort, exertion and non-gl anorous chore. This

juxtaposition creates a playful contradiction
in the mark — POAERBRUSH sounds |i ke somet hi ng
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new and gl anorous that is at the sane tine
standard and commonpl ace. The hunorous i mage
of a “supercharged cl eaning inplenment”
suggested by Applicant’s mark provide [sic]
strong evidence that POANERBRUSH creates a

uni que conmercial inpression and is well beyond
the realmof the “nerely descriptive.”
(Applicant’s appeal brief, p. 5)

A termor phrase is nerely descriptive within the neaning
of Section 2(e)(1) if it imrediately conveys information about
a characteristic or feature of the goods or services with

which it is being used. See In re Abcor Devel opnent Corp.,

588 F.2d 811, 200 USPQ 215 (CCPA 1978). It is not necessary
that the termor phrase describe all the characteristics or
features of the goods or services in order to be nerely
descriptive; it is sufficient if the termor phrase describes

a significant attribute thereof. See Inre HUDDL.E 216

USPQ 358 (TTAB 1982). Furthernore, the test of nere
descriptiveness is not done in a vacuum but rather the
proposed mark nust be evaluated in the context of its
application to the goods.

W first turn to the Lexi s/ Nexi s® evidence nmade of record
by the Trademark Exami ning Attorney to support her contention
that the term “power brush” will be understood to refer to a
battery- powered toot hbrush, or a powered toothbrush.

The following are representative of the excerpts:



Seri al

Nos.
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Power brushes:lzI i nportant additions

El ectric oral care products have been hot

This category’s surge in sales can be traced to
t echnol ogi cal advances... “Smal | appliances:
Annual Report Part 2: Category by Category,”
Drug Store News, May 20, 1996.

There are two types of power brushes on the

mar ket today that you can choose from - the
standard el ectric and the newer “sonic” nodels.
“Powered Brushes win our respect,” Prevention,
Decenber 1995.

What makes Sonicare different froma
conventional power brush is its technol ogy.
“Hi gh Tech innovation in dental care ..” Puget
Sound Busi ness Journal, Septenber 12, 1997.

“The purchase of power brushes at the $100
price point is not an inpul se purchase,” said
Bill Bassett, marketing manager for Sonicare...
“If you want to encourage nore people to buy a
power brush and trade up, you have to be
present when they buy manual toothbrushes, such
as pharmaci es and mass nerchants,” said Steve
Jones, [Rowenta’s] Marketing Manager ...
“Different strokes for different folks;

Mar keting of power-assisted toothbrushes,” HFN
— The Weekly Newspaper for the Hone Furnishing
Net wor k, Decenber 16, 1996.

“Long term there’s not a |ot of data saying

t hat power brushes outwei gh manual ,” says
Wozni ak. “Time and technique are the key
factors.” “HMO report cards,” Kiplinger’s

Per sonal Fi nance Magazi ne, COctober 1995.

The dentist or hygienist should al so advi se you
on such preventive extras as fluoride use,

anti bacterial rinses, and any suppl enental oral
hygi ene ai ds you may need, such as an
irrigator, a power brush, or floss threaders
“Ofice Visits; Exam ning your Dentist..”
Consuner Reports on Heal th, Novenber 1992.

1

Underlining contained in source docunent.
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Next time you're in a full-service drugstore,
take a | ook at the oral-hygi ene section. ...

Somewhere on the shelf you'll also find two or
three electric or power brushes... “Baffled by
Brushes,” Saturday Eveni ng Post, May 1987.

“Your teeth have a lot to smle about these
days, thanks to the | atest home dental care.
From power brushes to new t oot hpastes, there’s
a whol e array of new products out there..
(Jane Robelot, on “CBS This Mrning,”

i ntroducing Dr. Roland Hassan, Dentist, July
14, 1997).

Fromthis Lexis/Nexis® evidence, we are convinced t hat
“power brush” is a recognized termused to refer to an entire
category of oral hygi ene appliances conprising battery-powered
or electric-powered toothbrushes. While the termnormally
used is the two-word conbination, we are w thout any doubt
that the term *“Powerbrush,” in which applicant runs the two
wor ds together, would be perceived by the public as the
equi val ent of “power brush.”

The Lexi s/ Nexi s® evi dence revi ewed above includes
periodicals directed to consuners in general, to consuners
specifically interested in dental hygiene, as well as to
nmerchants who sell this type of product at the retail |evel
Accordingly, in focusing on the usages of the term " power
brush” (or “power brushes”) in these articles from periodicals

of general circulation, we find it uninportant which

2 Unl ess i ndi cated ot herw se, enphasis by way of underlining of
power brush or power brushes has been supplied.
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particul ar sub-file or electronic library within the |arger
Lexi s/ Nexi s® dat abase the Trademark Exam ni ng Attorney may
have utilized (e.g., “GENMED’) to retrieve these stories.

In addition to the clear evidence fromthe Lexi s/ Nexis®
dat abase, the Trademark Exami ning Attorney has submtted
various dictionary entries of the words “power,” “brush” and
“toothbrush.” In the context of the conpound term
“power e brush,” the nodifying word “power” will be readily
under st ood as neaning electric- or battery-powered, as opposed
to something that m ght be nodified by the word “nanual.”EI As
seen in the dictionary entries in these two files, the English
| anguage contains conbined terns |ike “power drill,” *power
nower,” “power shovel,” “power steering,” “power tools,” etc.
Hence, whether one is focused on drills, nowers or
t oot hbrushes, a conbined term beginning with the word “power”
provides a ready contrast to a “manual” or “non-powered”’

i nstrunment achi eving much the sane results.

Thus, we find that the term “POANERBRUSH, ” when
encountered by potential purchasers in connection with
applicant’s goods, would i mediately convey information to

purchasers that the goods are power-operated toothbrushes as

3 In fact, that contrast is pronounced in several of the
Lexi s/ Nexi s® excerpts above where the speaker or witer is noting
the consuners’ range of choices when selecting a toothbrush
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opposed to manual toothbrushes. The record confirns that the
conbi ned term “power brush” is frequently used in speaking and
witing to refer to battery-operated toothbrushes, and that
“power brush” identifies a genre of dental appliances that are
the subject matter of applicant’s trademark application.

Hence, we cannot agree with applicant that it would require
any anount of nental gymmastics or inmagination on the part of
consuners to nmake a correl ati on between the term POANERBRUSH
and the consuner itemitself, a power-operated toothbrush.
When viewed in this fashion, the descriptive significance
herein of the term “POANERBRUSH as referring to a power-
operated toothbrush is clear.

Al t hough applicant argues that its marks feature a clever
doubl e entendre, the facts of this case establish that the
particul ar word conbination at issue has had a recogni zed
meaning in the dental appliances field for nore than a dozen
years. It has a wi dely accepted and understood significance,
which is plainly characterized as being nerely descriptive of
t hese goods.

To the extent that the word “power” alone may have the
ability to project a neaning of “independent ability, ease of
operation and even gl anour,” as argued by applicant, we are
not persuaded by applicant’s contention that this case should

turn on a “playful contradiction in the mark[s] —- POAERBRUSH
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sounds |i ke sonething new and gl anorous that is at the sane

time standard and conmmonpl ace.” This slight possibility is

further reduced when the word “power” is used in conbination
with the word “brush” and applied to applicant’s particul ar

product. Purchasers are nost unlikely to attribute these

ot her neanings to the word “power” in the context herein.

Deci sion: Accordingly, we find the term“PONERBRUSH’ to
be nerely descriptive of a feature of applicant’s recited
goods. The refusal to register applicants marks “REACH
POVNERBRUSH’ and “POWNERBRUSH and design,” on the basis that a
di sclai rer of the word “PONERBRUSH nust be entered. However,
in accordance with Trademark Rule 2.142(g), this decision wll
be set aside and applicant's “POANERBRUSH and desi gn” and
“REACH PONERBRUSH' marks will both be published for opposition
if applicant, no later than thirty days fromthe mailing date
hereof, submts an appropriate disclainer of the term

“POVNERBRUSH’ in each of these applications.



